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DIMENSIONS OF HUMAN RIGHTS AND DEROGATION CLAUSES DURING COVID
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ANNOTATION

In many legal systems, the state of emergency is a well-known and recognized legal instrument and
allows a certain degree of derogation from human rights standards. However, in some cases emergencies
provide governments with convenient reasons for strengthening their powers, weakening democratic
institutions, and repressing political opponents.The magnitude and severity of the COVID-19 pandemic
has clearly risen to the level of danger to public health and has given rise to a wide range of legal responses
across the Council of Europe States, which can justify restrictions on certain rights. However, when
derogation clauses are used, there is a risk of going beyond the principle of proportionality, which may
bring to the abusive exercise of power. Nevertheless, while dealing with COVID-19 Pandemic formal
declaration of a State of emergency and the notification of derogations under the Human Rights Treaty
may have a positive impact on the constraining of emergency powers within prescribed limits.

Keywords: derogation clauses, emergency powers, human rights, COVID-19, Article 15 ECHR, state
of exception, Council of Europe.

CYIOHOBA Kymym AxaTtoBHa
Uramusaunr Y quae yHuBepenTeTH FOpuank GpakymbTeTH MarucTpaHTH
E-mail: kumush.suyunova@mail.ru

COVID 19 MAHJAEMUSACH JIABOMHUJIA UHCOH XYKYKJIAPH BA ACOCHI
SPKUHJIUKJIIAPUHA XUMOSA KWIHUII TYFPUCUIATH EBPOIIA
KOHBEHIHUACHUHHUHI 15-MOJJACHU JOUPACUJA MAKBYPUATJIIAPT A PUOA
STUIIJIAH YETT A UAKHIII BA HHCOH XYKYKJAPH VIYUAMJIAPA

AHHOTAIIUA

Kynruna Xxykykwii Tusuminapaa (aBKymnoaga XOJIaT-TaHUKJIM Ba TaH OJIMHTAH XYKyKHH BocuTa
O0ynn0, WHCOH XYyKyKJIapu MebEpIapHaH MablyM [apakaja dYeTra YWKUII HMKOHMHU Oepaim.
bupok aiipum xosnapaa ¢aBKyno[aa BazusATIIAp XyKyMaTJIapHH Y3 XOKMMHUSATHHM MyCTaxKamulall,
JIEMOKPATUK MHCTHTYTIApHH 3au(IIAIITUPUIT Ba CHECUN pakuOIapHH OOCTHUPHUII Y4yH Kysail 6axoHa
omnan tapmuHIaiian. COVID-19 manneMusiCHHUHT KyJamMHu Ba 3YpaBOHJIWTH aHWK COFJIMKHHU CaKJIalll
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xaBu gapaxacura kytapuwinu Ba 6apua EBponaKenramm naBnatnapu ypracuaa myailsiH XyKyKiaapra
YEKJIOBJIAPHU OKJIAIIN MyMKHH OYJITraH KeHT KyJIaMiId XyKyKHi )kaBoOJIapHH KeATUPHO YuKapaIu. AMMO,
Jieporanys KOWJaIapruHA KYyJlamaa MyTaHOCHOIMK TaMOWMJIMIAaH TallKapura YHKUII XaBhu MaBxya
6yYn10, Oy XOKUMHUSATHH CYMHCTEBMOJI KWIHIITA 0JIMO Kenumu MyMkuH. bupok, COVID-19 nangemusicu
noupacuaa, (paBKynoana XOJAaTHUHT PACMHU €bJOH KHJIMHHIIN Ba MHCOH XYKYKJIapu TYFpHCHIArd
IIapTHOMAJIAPHUHT aiipuM OaHUIapuIaH BO3 KEUYHIN TYFpUCHAard xabapHoMa OeNruiaHraH MynaaT
Joupacuia 1o0opuniy (GaBKya011a BaKoJATIApHH YEKIallaa HKOOUH TabCUpP KYPCATUIITN MyMKHH.

Kanur cy3aap: maxxOypustiapra puosi 3TUIIAH YeTra YMKUIL (ieporaius xojaatiapu), paBKyioana
Kyunap, uHCOH XyKykaapu, COVID-19, 15-monna, uctucHo xonatu, EBpona Kenraru.

CYIOHOBA Kymym AxaroBHa
Maructpant FOpuanueckoro gaxkynbreTa YHUBepcuTera Y nuHe, Mramus
E-mail: kumush.suyunova@mail.ru

ACHEKTBI TIPAB YEJIOBEKA U IIOJIOKEHUSI Ob OTCTYIVIEHUSIX BO BPEMSI
IHAHAEMHWHU COVID 19 COI'/TACHO EBPOIIEMCKOU KOHBEHIIUH O ITPABAX
YEJIOBEKA

AHHOTALIUA

Bo MHOrux npaBOBBIX CHCTEMax Ype3BbIYAHOE IOJO0KEHUE SBISIETCS M3BECTHBIM U MPU3HAHHBIM
IIPaBOBBIM MHCTPYMEHTOM M JIOITyCKAET ONPEAEICHHYIO CTENEHb OTCTYILIEHUs OT CTaHAApPTOB B 0071aCTH
mnpaB uenoBeka. OIHAKO B HEKOTOPBIX CIy4asX 4Ype3BbIYAMHBIE CUTYallUU AT IIPAaBUTEIbCTBAM
yZ10OHBII TOBOJ AJIs1 yCUIIEHUS] CBOEH BJIACTH, OCJIA0JIEHHs IEMOKPATUUECKMX NHCTUTYTOB U MOJIaBICHUS
MOJIMTUYECKUX ONMMOHEHTOB. Macmradsl u TskecTs nanaemun COVID-19 sBHO Bo3pociu 10 ypoBHS
ONACHOCTH ISl 3[0POBbSl HACEJICHUs U BBI3BAIM IIUPOKHUI CIIEKTP MPAaBOBBIX OTBETHBIX MEpP BO BCEX
rocynapcrBax Cosera EBpoIIbI, KOTOpBIE MOT'YT OIPaBIaTh OTPAHUYECHUS ONPEAEICHHbIX NpaB. OqHaKO
IIPU UCHOJIB30BAHUU TOJO0KEHUH 00 OTCTYIUIEHHMH OT COOJIIOJEHMs 00s3aTeNbCTB CYLIECTBYET PHUCK
BBIWTH 32 paMKHU NPHHLUIA COPA3MEPHOCTH, YTO MOXKET MPUBECTU K 3JI0YNOTPEOICHHUIO BIACThIO. Tem
He MeHee, uMest Jieno ¢ nanaemueit COVID-19, oduiranbHoe 00bSBICHUE YPE3BBIYANHOTO MOI0KEHUS
U yBeJOMJIeHHE 00 OTCTYIUIEHHUSX OT JIOrOBOPA IO MpaBaM YEIOBEKAa MOTYT OKa3aTbh IOJIOKUTEIbHOE
BJIMSIHUE HA OPaHMYEHHE YPE3BBIYAMHBIX IOJIHOMOYUI B YCTAaHOBIICHHBIX Ipeeax.

KiioueBble cjI0Ba: MOJIOXKEHUS 00 OTCTYIUICHHSIX, YpEe3BbIUaHbIE TOJIHOMOYMS, [IPaBa 4yeslOBeKa,
COVID-19, crates 15 EKIIY, coctosiaue nckmouenusi, CoeT EBporibl.

Global community recognizes that individuals are born free and equal, and hold throughout their lives
a collection of rights and freedoms that are inalienable in their nature. Human rights represent a set of
universal claims that can not be taken away by the governments, other people, or institutions. Thus, the
concept of human rights holdsmuch broader sense,rather than just “negative” rights depiction such as
the right to be free from discrimination, oppression and/or intimidation. The concept in all its glory,
systematized and interpreted properly, encompasses “positive” rights as well such as the right to education
and/or medical care. If we take an expansive view in this regard the concept appears to have inclusive,
equitable and universal nature[4,p.8].

To begin with, it is important to underline that international community do not regard toall human
rights as absolute, and international treatiespropose the possibility of the derogations and tolerate them in
limited extent. International human rights law recognizes that reasonable limits may be placed on most
rights and freedoms in specific situations.

Certain rights, however, are non-derogable in their nature, that is, they cannot be suspended even in
critical circumstances. Non-derogable rights may be either absolute or non-absolute. As W.A.Schabas
suggests non-derogable status of certain rights is also associated with their claim to be jus cogens or
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peremptory[10,p.593]. A jus cogens rule is defined in the Vienna Convention on the Law of Treaties in
Art. 53 as ‘anorm accepted and recognized by the international community of States as a whole as a norm
from which no derogation is permitted’.

The pressure to take exceptional urgent measures, including suspensions of civil and political rights
that the State has already undertook to protect, is always daunting when a State faces a challenge to
its national safety. These risks were well known to the drafters of the International Covenant on Civil
and Political Rights (ICCPR) and the European Convention on Human Rights. They understood that
exigenciesprovide governments with convenient reasons for strengthening their powers, weakening
democratic institutions, and repressing political opponents. Yet the drafters have agreed that in such critical
times, sovereign nations have a duty to protect their citizens and domestic institutions. Consequently, the
so called “derogation clause” was introduced in those treaties to reconcile these conflicting interests,
which permitted limitations on some rights during urgentsituations but subjected those restrictions to the
constrictions of international law[8,p.676].

In fact, many legal systems concede the official declaration of a state of emergency as legal instrument
thatmay permit a certain degree of derogation from human rights standards. Just as important,Fundamental
Laws — constitutions of countriescontain similar provisions for the declaration of a state of emergency.
Thus,provisions on temporary derogation are legislative instruments that allow states to suspend certain
human rights in exceptional urgent situations enforcing strict compliance with the established procedures
relating to exigency cases[1, p.9].

Nevertheless, the exception to the duty to protect human rights must be based solely on the factual
presence of an exigency. On this rationale, the limitations on human rights in times of war or periods of
exigencies are viewed as a consequence of the severity of the situation and are justified only if they reflect
a proportionate response to the situation in question[5,p.306].

Therefore, according to principle of proportionality some “fundamental” freedoms are non-derogable,
including the right to life and the prohibition of torture, since they are “indispensable for the protection
of human beings.”[4,p.6]. If we try to be more specific, we can foresee why derogation clause is excluded
from the 1948 Convention Against Genocide and the 1984 Convention Against Torture. On the same
equal importance assumptions and considerations, it is not difficult to anticipate why derogations are
invalid in regard of gender and race conventions[8,p.677].

With all above-mentioned in mind, this particular research is focusing on The European Convention
on Human Rights (ECHR) — an international treaty designed to protect rights and freedoms of individuals
and to uphold democratic principles and ideals. As W.A.Schabas suggests the European Convention on
Human Rights was the first comprehensive treaty for the protection of human rights to be developed from
the post-Second-World-War law-making process [10,p.1].

The methodological basis of the research is built using techniques, methods and cognitive attitudes that
are currently known to scientific research and that have been adapted to the specifics of the object under
study — derogations as a legal concept. As the main method of cognition, the universal dialectical method
is going to be used, to explain certain aspects of derogation procedures and their limits in regard to our
hypothesis (thesis — antithesis — synthesis). We also think, that the usage of modeling method, as well as
formal interpretation method are particularlyprevail.

The research is primarily focused on examining prior research studies, so systematic and theoretical
reviewing methods of literature will be predominantly used. In regard to the research question we studied
in depth, critically investigated and summarized the research theories that already exist and tried to
develop a new insight to the issue of concern. Particularly our work followed the theories of A.Greene,
who writes that COVID-19 pandemic is an ‘ideal state of emergency’ and claims that Article 15 ECHR
does not create Schmitt’s ‘state of exception’.

A section on derogation is included in Article 15 of the ECHR. The keyproviso is that the State
Partyexercising itsright under Article 15 have to meet two criteria. First, the given State must establish
that a state of war or other exigency actually prevail in unforeseen and/or uncontrollable form. Second,
just as important, the given State must establish that the measures taken in response to such an exigency
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are “strictly determined by the severity of the situation”. It is worth mentioning that Stephen Tierney has
usefully referred to these two stages as the ‘designation issue’ and the ‘interference issue’ 5, p.291].

Subsequently, with the aim of preventing arbitrary derogation by states from the duty to uphold human
rights in times of war and/or public exigencies, this stipulation is explicitly conditioned.Accordingly, the
requirements include as such the followings: the exceptional exigency, the duration and period of the
derogation, compliance with other commitments under international law and reporting to other countries
on the state of public exigency, as well as the steps taken to resolve the immediate danger [4, p.6].

The first significant interpretation of article 15 of the ECHR was made in 1961 in Lawless v. Ireland
(No 332/57) 14 November 1960, which concerned the applicant’s extrajudicial detention from July to
December 1957. Confirming the European Commission’s determination that Art. 15 should be interpreted
in the light of its “natural and customary” meaning, the European Court of Human Rights (hereinafter,
ECtHR) defined “a time of emergency” as “an exceptional crisis or emergency that affects the entire
population and threatens the organized life of the community of which it is composed” [10, p.595].

There is no doubt that pandemic caused by Sars-Cov-2 (COVID-19 pandemic) outgrew to the size of
a real exigency, when the populations of not only picked countries are under the threat, but the whole
global community is. Nevertheless, it should be borne in mind that while States may exercise their right of
derogation in exigency situations, international law advises to preciselydetermine the appropriatenessof
the steps taken, the nuances of their application, subordination to the principle of proportionality. Thus,
States should, in particular, pay careful attention to disadvantaged groups so that they are not affected
disproportionately [5, p. 295].

The magnitude and severity of the COVID-19 pandemic has clearly risen to the level of danger to
public health and has given rise to a wide range of legal responses across the Council of Europe States,
which can explain restrictions on certain rights, such as those arising from quarantine or exclusion, which
limit freedom of movement. Some of the earliest steps taken by EU Member States (which are at the same
time the Council of Europe States Parties) against the spread of COVID-19 were the unilateral limits on
mobility across borders [3, p.18]

Meanwhile, many other steps taken to slow the spread of the virus and implement social distancing are
common across States Parties. At the same time, careful attention should be paid to human rights, such as
non-discrimination, and to the values of human rights, such as openness and respect for human dignity,
which can contribute to an effective response to the instability and damage that eventually leads to crisis
situations, and to the restriction of the harm caused by the implementation of overly wide-ranging policies
that do not follow the requirements set out above [6].

When faced with a state of exigency that poses a danger to the nation’s existence, Article 15 allows
States Parties to derogate from the defense of some constitutional rights in the best interests of their
people. Despite the inevitability of circumstances to take extraordinary actions in order to resolve the
exigency, the motives of decisive measures taken by countriesare often subject to dispute, meaning these
regulations can be seen as a tool to gain more power under the pretext of the best interests of people.

With this in mind, we want to focus on Carl Schmitt’s ‘state of exception’ concept.A ‘State of Exception’
was described by the German legal theorist and Nazi ideologue Carl Schmitt as the mechanism by which
in the name of the public good, a sovereign leader may circumvent the rule of law. Thus, for C.Schmitt
‘a state of exception’ (in our case ‘a state of emergency’) is a ‘zone beyond the law’ or rather a ‘zone of
lawlessness’. Furthermore, many researchers confirm that when derogation clauses are used, there is a
risk of going beyond the principle of proportionality, which may bring to the abusive exercise of power
[1, p.64].

Consequently, our dependent variable states that derogation clauses under Article 15 do not lead to
Schmitt’s ‘state of exception’ = ‘a zone of lawlessness’. While independent variable says: “States have
a constructive responsibility to uphold the right to life, which may justify derogations from some other
fundamental human rights”.

According to Gerald L. Neuman, derogation clauses do not contradict the notion of human rights
(hence they are not in a ‘zone beyond the law’) but can on the contrary, lead to their effective defense
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[9,p. 15-31]. Indeed, States have a constructive responsibility to uphold the right to life, which may justify
derogations from some other human rights.

Emilie Hafner Burton et al. defined derogations as ‘a rational response to [the] uncertainty, enabling
governments to buy time and legal breathing space from voters, courts, and interest groups to combat
crises by temporarily restricting civil and political liberties’[8, p.680]. However, they also warn us against
negative consequences generated by derogation. According to Emilie Hafner-Burton et al. the negative
effect of escape clauses (derogations) is that “they officially condone a deviation from preexisting treaty
commitments precisely when those commitments are most at risk of being undermined”[8, p.678].

Having paid due attention to the political and social aspects of restrictions on human rights during the
height of the COVID=19 pandemic, we can assume that some countries may come to the Schmitt “state
of exclusion” thus go beyond the law, cover themselves with the complexity of circumstances and dispose
of power for mainly selfish purposes (as some media reports suggest like in cases of Hungary, Czech
Republic, Poland). However, we should not forget that dealing withCOVID-19 pandemic, there is a real
risk that threatens the life of the nations, which justifies derogations under article 15 of the ECHR.

Exceptional powers encompass a significant risk of being manipulated, according to Martin Scheinin.
As he suggests, mostly for political reasons such as holding down opposition, dissolving Parliament,
postponing elections,etc. He brings as an example the case of Hungary, which shows how this danger
even relates to the COVID-19 pandemic — a matter of great urgency [7].

Nevertheless, while dealing with COVID-19, we have a strong counter-argument in hand by Alan
Greene, who during the COVID-19 pandemic devoted the entire book to emergency powers.Thus, on
the contrary, he suggests that formal declaration of exigency state and the notification to international
organizations of measures derogating from some of their obligations under the Human Rights Treaty may
have a positive impact on the taming of exceptional powers by restricting the State to express its exigency
measures on the basis of necessity, proportionality, situation requirements, temporality and commitment
to human rights [2, p.20].

Finally, the decision to derogate may be affected by the state’s concern about the message that
escaping from a treaty sends to international audiences that could punish them for restricting rights rather
than domestic ones, who may not have such rights, which also contradicts Schmitt’s theory. The loss of
international funding or trade rights is one such penalty. This concept is referred to by Emilie M.Hafner-
Burton et al. as ‘derogations as international signals’. [8, p.686]

They predict that countries receiving significant sums of foreign assistance or other types of privileges
or exemptions would be particularly vulnerable to other nations’ human rights concerns. While dealing
with derogations under Art. 15 ECHR, the European Union (EU) Member States are most likely to provide
assistance or use trade and other economic instruments to prosecute human rights violators.

According to this theory, if derogations are a mark of respect for the international system, a country
that enjoys trade concessions or receives foreign aid might derogate to provide a legal justification for
suspending rights in a crisis. Thustheir concern is not pushback from domestic voters or courts but, on the
contrary, from the EU, who could withdraw these benefits.[8, p.687]

If derogations are an attempt to deflect international censure during crises, we would expect countries
that receive substantial aid from, or that trade heavily with, the EU to be more likely than other states to
derogate, provide information about the nature and duration of the derogation, and avoid serial derogations.
So, if we look to the list of official Notifications for derogations under Art.15 we can see that all the
countries are dependent on mutual favorable relations with EU Member States as such being mostly
from Eastern Europe and the western Balkans.{for the full list of Notifications under Art. 15 ECHR
in the context of the COVID-19 visit https://www.coe.int/en/web/conventions/full-list/-/conventions/
webContent/62111354}

On this final note, we can conclude with a few proposed ideas relying on the theories we examined.
States have a constructive responsibility to uphold the right to life, which may justify derogations from
some other fundamental human rights. However, when derogation clauses are used, there is a risk of going
beyond the principle of proportionality, which may bring to the abusive exercise of power and eventually
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there is a risk of Shmittian ‘state of lawlessness’. Nevertheless, while dealing with COVID-19 Pandemic
formal declaration of a state of emergency and the notification of derogations under the Human Rights
Treaty may have a positive impact on the constraining of exceptional powers within prescribed limits on
the basis of necessity, proportionality, situation requirements, temporality and commitment to human
rights.
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