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ANNOTATION

This article is dedicated to contributions of Central Asian scholars to the development of
islamic sciences, including Muhammad ibn Ahmad Abu Bakr Sarakhsi’s legacy in international
law doctrine. Author gives an authoritative statement that Central Asia, namely Uzbekistan, is,
apparently, the homeland of International Law thanks to works of formidable scholar Muhammad
ibn Ahmad Sarakhsi, so-called as “Hugo Grotius of the Muslims”. According to him, by interpreting
Arabic scholar Muhammad Shaybani’s book “Kitab al-Siyar al-Kabir”, Sarakhsi was first to set forth
the “Siyar” — “International Law” as an autonomous and legitimate discipline within the framework of
law. Author firmly maintains that Sarakhsi was a leading scientific authority who was credited by all
islamic scholars as being one of the greatest scholars of Islamic jurisprudence of his time. According
to author’s preliminary research results, he was one of the real founder-fathers of international law.

Keywords: Islamic international law, doctrine of international law, treaties, judicial practice,
diplomatic immunity and privileges, the principle of reciprocity, proportionality, territory, territorial
diversity, religious beliefs, civilization.
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AHHOTALUNA

Ma3skyp makonaMapkasaunin OCMENNK ONMMNAPHUHI UCIOM (PaHN pUBOXMraKyLLIraH xuccacura,
wy xxymnagaH, Myxammag néH Axmag A6y bakp CapaxCuiHUHE Xankapo XyKyK TabinmMoTura oug
nnMmn Mepocura 6arvwnaHagn. MyannudHuHr 6apanna 6aéHot 6epuwinya, Mapkasuin Ocumé,
xycycaH, Y36ekuctoH “MycynMoH AyHECUHUHT Tyro Mpoumiicn” peraH Hom onraH 3a6appacT
onum Myxammag noH Axmag Capaxcuin acapnapv Tyannm xankapo XyKyk TYFUnraH sataHgup.
Myannudra kypa, Capaxcui apab onummn Myxammag LLanboHUnHUHE “Xankapo XyKyK” Kutobura
wapxnap €auw acHocmga ovpuH4YM 6ynub “cuap”’ — “xankapo XYKYK’HU XYKYK baHmapuHUHr
anoxmga Ba MyCTakun coxacu cudatmga TabpudnaraH. MyannudHuHr  Tabkuanawumya,
Capaxcui 6apya Mcnom onumMnapy TOMOHUAAH Y3 OABPUHWUHE 3HI MUMPUK XYKYKLLYHOCnapuaaH
ovpu cudpaTnga abTUpPod aTunraH. Myannud TagkMKOoTNapuHUHE facTnabky HaTuxanapura Kypa,
Y Xankapo XYKYKHUHI XakuKui acocumnapunaH 6upm 6ynran.

Kanut cysnap: ncrnom, xankapo xyKyK, Xankapo XyKykK TabiMmoTu, LuapTHomanap, cyn
amanuéTu, gunnoMaTuk 0axyicusnumk Ba UMTUE3Nap, y3aposivk TaMonnm, MyTaHoCUONnK, Xyoyn,
XyQyounm Xvnma-xunnuk, AMHUn abTuKod, TamagnyH.

IOHYCOB Xaupgapanu

Crapwmin Hay4HbI COTPYOHUK VIHCTUTYTa rocygapcTtea v npaea AkagemMus Hayk
Pecny6nukun Y36ekucTaH, oueHT Kadenps! “MexayHapoHoe rnpaso v npaea vyenoseka”
YHUBEPCUTET MUPOBON SKOHOMWKN N OUMTIOMATUMU,

KaHOuOaT puanveckmnx Hayk

E-mail: yunusovkm @gmail.com

BKNAZ YYEHbIX LEHTPAJIbHOW A3UM B PA3BUTUE NUCNTAMCKUX HAYK:
CAPAXCU — OCHOBONOJIOXXHUK MEXXAYHAPOHOI'O NMPABA

AHHOTALNWA

[aHHas ctatbs nocesLeHa Bknagy ydeHbix LieHTpansHon A3un B pa3suTne NCnamcKmx Hayk,
B TOM ymncne Hacneguio Myxammaga néH Axmapga A6y Bakpa Capaxcu B OKTPUHE MeXAYyHapoOHOro
npasa. ABTOp yBepeHHO 3asBnseT, 4to LleHTpanbHaa A3us, a MeHHO Y36eKucTaH, sABrseTcs
pPOLAMHON MeXAyHapoLoHOro npaea, 6rnarogapsa Tpygam Bblgatowerocs ydyeHoro Myxammaga vbH
Axmaga Capaxcu, Tak HasbiBaemoro “I'yro poums - MycynbmaHckoro mupa”. o ero cnosam,
MHTEepNpeTupysa KHUry apaéckoro ydyeHoro Myxammaga Len6ann “Kutab ac-Cusp anb-Kabup”,
Capaxcu nepsbiM cdopmynmpoBan “cuap” — “mexayHapogHoe npaBO” KakK aBTOHOMHYHO U
NErMTUMHYIO OUCUMNAMHY B pamkax npasa. ABTOp yTBepxpaeT, 4Tto Capaxcu 6bin BedyLmm
Hay4HbIM aBTOPUTETOM, KOTOPOT0 BCE UCNTAMCKUE Y4eHble NPU3HaNv OQHNM N3 BeNUYanLLmnx y4eHbxX
B 06nacTn ncrnamMmckoun ropucrnpygeHummn cesoero BpemeHu. o npegsapuTtenbHbIM pesynbtaTtam
nccnepgoBaHus, Capaxcu 6bin 0OHMM N3 OCHOBAaTeNen MexayHapoaHoro npaea.

KnroyeBble cnoBa: MexOyHapoOHOE WCIaMCKOe MpaBo, AOKTPUHa MeXOyHapoaHoro
npasa, JOroBopbl, cyaebHaa npaktuka, UnioMaTuyeckui UMMYHUTET U NPUBUNErUU, NPUHLMN
B3aWMHOCTK, COpPa3MepHOCTb, TeppuTopus, TeppuTopuarnbHOe pasHoobpasve, penurnosHbie
BEpOBaHU4A, LMBUIU3aLUS.

Central Asia and, particularly, Uzbekistan is frequently referred to as “Homeland or grew-up
place of sciences and civilization”. Our ancestors highly proved it. The names of more than 2,700
scholars originated from Central Asia were mentioned in the different sources [1]. Of course, on the
top of the listis always the name of Ibn Sina, known as “Avicenna” in the West, enormously contributed
to the development of medical sciences with “al-Qanun fi-t-Tibb”. His book was reprinted in Rome as
late as 1593, was used at Lowen University for 600 years, until 1650, and Thomas Aquinas quoted
Ibn Sina more than 400 times. Al-Farabi, interpreted Aristotle and Platoon’s philosophy making it
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easy to understand and that is why was called as the “Second teacher” (after Aristotle), immensely
contributed to the development of the Islamic philosophy as well. The book “Al-Hidayah” of the legal
scholar Burkhaniddin Marghinani has been the most popular chef-de-oeuvre in the entire Islamic
legal literature. American jurist-scholar Roscoe Pound says that “Al-Hidayah” is the beginning of
the case study method of studying law [2]. Abu Rayhan al-Biruni discovered America long before
Turkish sailors and Christopher Columbus theorizing the existence of a landmass along the ocean
between Asia and Europe in his “Codex Masudicus” (1037). He was given the title “founder of
Indology” for his remarkable description of India in early 11th century in his “Kitab al-Hind”. He is
also regarded as the “father of geodesy” for his important contributions to that field.

And, finally, Central Asia is, apparently, the homeland of International Law thanks to formidable
scholar Muhammad ibn Ahmad Sarakhsi, so-called as “Hugo Grotius of the Muslims” who by
interpreting Arabic scholar Shaybani’'s book “Kitab al-Siyar al-Kabir” and through application of
juristic preference (istihsan) doctrine, sets forth the “Siyar” — “International Law” as an autonomous
and legitimate discipline within the framework of law.

Muhammad bin Ahmad Abu Bakr al-Sarakhsi was a leading Islamic lawyer who as an original
thinker discussed and inquired into the principles of Islamic jurisprudence. He was credited by all
Islamic scholars as being one of the greatest scholars of Islamic jurisprudence of his time.

Not much is known about his life. Sarakhsi was born in Sarakhs, city which his family name
came from, is presently located in Central Asia, at the border between Iran and Turkmenistan.
He died in 1096 in Ferghana city of Uzbekistan. He spent 17 years in famous Bukhara (located in
Uzbekistan) studying law. Then he went to Ferghana valley (Eastern Uzbekistan) to practice law. It
is said that Sarakhsi was imprisoned due to his opinion on a juristic matter concerning a ruler. He
spent around fifteen years in prison. While he was imprisoned, he wrote his most important works
such as “Al-Mabsut” (The Broade Scope), “Usul al-Figh” (Legal methodology) and “Sharh al-Siyar
al-Kabir lil-Shaybani” (Interpretation of Shaybani’s International Law). It is also interesting to note
that all biographers of Sarakhsi, show a great admiration for his memory. It is said that famous Imam
Shafi’i (died in 204 A.H./820 A.D.) committed three hundred quires, while it is believed that Sarakhsi
had committed one thousand and three hundred complete quires to memory. In those days, great
importance was given to the memory of course because of less-development of writing and printing
infrastructure. Sarakhsi was detained in the pit and gave dictation from his memory, without having
any reading material at hand, while being confined below in the pit and his companions (students)
could take dictation standing above.

Generally, scholars of Islamic jurisprudence maintain that Sarakhsi (483 A.H./1090 A.O.) was
a follower of Shaybani (died in 189 A.H./804 A.D.) and, at most, an expounder and commentator
of his works, although his stature is raised said that he reached the stature of Abu Bakr al-Khassaf
(291 A.H./903 A.D.), Abu Khasan al-Karkhi (340 A.H./951 A.D.), al-Pazdawi (482 A. H./1089 A.D.),
and others.

However, such statements are not based on any systematic analysis of his works. It becomes
evident from last investigation that Sarakhsi, in fact, derives his material from all these sources,
including Abu Yusuf whom Muhammad Shaybani, does not like to refer to in his works because
of the enmity which took place between them and Imam Shafi'i who launched a great rebuttal
against the upholders of the doctrine of juristic preference. Sarakhsi is not concerned with such
trivial matters. He states the opinion of Abu Yusuf whenever he finds it necessary and brings it in
support of his opinion when it differs from the opinion of Shaybani and, in spite of Shafi’i’'s opposition
to the doctrine of juristic preference, Sarakhsi occasionally cites and accepts his opinion in order to
support his own opinion against Shaybani, or others [3, P.17].

One of Sarakhsi’s most important works is the “Sharh al-Siyar al-Kabir” (2 volumes) to which
not enough attention has been paid so far. In this work, Sarakhsi discusses at great length almost
all aspects of international law and emphasizes the importance and significance of the siyar in the
mutual relations with other nations.

The introduction parts of “Sharh al-Siyar al-Kabir” are dated from the prison in the years 466
A.H. /1084 A. D. When Sarakhsi reached the fourth part of his book, he was released from the
prison. He completed it in Ferghana in the year 480 A.H. /1090 A. D. Despite the fact that Sarakhsi
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is very eloquent, in many parts of the “Sharh-Siyar al-Kabir’, one can notice the poor diction, long
sentences and negligence in their grammatical structure. Some scholars maintain that this is due
to the fact that later scholars of Islamic jurisprudence did not concern themselves as much with
language and diction as did earlier scholars and also because Sarakhsi dictated most parts of his
“Sharh al-Siyar al-Kabir” while he was in the prison and did not revise it. It would be more appropriate
to say that the latter is the case.

In fact, the first fundamental book on international law entitled “Kitab al-Siyar al-Kabir” was
written by famous Arabic scholar Muhammad Shaybani in the 9™ century A.D. That is why some
scholars consider him founder-father of International Law or “Hugo Grotius of the Muslims”. But,
unfortunately, Shaybani’s “Kitab al-Siyar al-Kabir” whose original text seems to have been lost and
is known to us through the elaborate commentary of Sarakhsi’'s book “Sharh al-Siyar al-Kabir”,
which virtually amounts to a new book and represents the Hanafi doctrines as they were understood
in the fifth century of the Islamic era (11" century A.D.). At first sight, Sarakhsi’s work is considered
generally as the commentaries on Shaybani’'s work and as the exposition of his works. But latest
investigations led to a different conclusion. There are striking differences between siyar (international
law) of Shaybani and Sarakhsi in spite of the fact that both deal with the same matter. Although
it may be regarded as an exposition of Shaybani’s siyar as Sarakhsi understood him, in fact, it
was Sarakhsi’s own presentation of siyar [3, P.48]. Now scrupulous content analysis is required to
identify what belong to Sarakhsi himself, and what belong to famous Shaybani. Therefore, there is
no way than going through content analysis of the text of the book.

The clear definition of the siyar (International Law) is given first by Sarakhsi in the history of
international law stating its concise subject matter, conceiving of it as an extension of the sharia law.
In other words, he singled out international law from sharia as an autonomous field of law taking
into account a multilateral nature of it. He bravely underlined that all sharia rules cannot be applied
in the international relations which require flexible approaches assuming reciprocal benefits and
concessions.

Sarakhsi considers the siyar as an autonomous branch of the Islamic law and attempts to
establish the relevance of the doctrine of juristic preference (istihsan) with the relations of Muslims
with other nations in 11th century. For that Sarakhsi employs the method of “extension” (tawassu’)
which enables him to broaden the scope of Islamic jurisprudence including mutual relations
(mu’amalat) with other nations. Sarakhsi is the one who conceives of the siyar (international law)
as being a systematic discipline by defining it as “that which describes the conduct of Muslims
with the unbelievers of enemy territory as well as the ones who enjoy the promise of security
from the Muslims (musta’min) or the dhimmis (inhabitants of the territory protected by a treaty
surrender) in the territory of Islam and with the apostates and the rebels” [4, P.2].

The Islamic international law (siyar) began operating just after establishment of the first Islamic
state headed by Prophet Muhammad (pbuh). Initially, it was initiated to develop the regulations for
concluding the treaties, their terminations and suspensions and the rules concerning the movements
of individuals from one territory to another, the exchange of captives, diplomatic immunity and levying
of taxes on the grounds of mutual reciprocity and commensurability. The siyar, thus, gradually
began to evolve as a separate branch of Islamic law based on the Sunna and local practices,
which are equivalent to customs; the Qur’an, the utterances of the Prophet and Caliph’s decisions
and instructions which represent authority; the principles and rules enshrined in treaties with other
nations which fall under the category of agreements; and, finally, the juristic writings which are
considered as based on the analogical deduction (giyas) and other forms of reasoning, such as
ra’'y (personal discretion) and istihsan (juristic preference), in accordance with the Islamic legal
methodology.

Sarakhsi is the first to establish clearly that the disparity of territory is more than disparity of
religions. Even the rulings with regard to marriage and inheritance are to be dealt with not by the
congruity of religion, but on the basis of contract. The inviolability of religion becomes established
only for the one who believes in it, not for the one who does not. The laws of Islam are not applicable
to other territories and, equally, they are under no obligation to Muslims, as in the first place they
make treaties with Muslims on the condition that the laws of Islam do not apply to them.
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According to Sarakhsi, all mutual relations between Muslims and non-Muslims’ territories are
conducted according to their own laws and rules, and they vary from one territory to another, as
the different territories have their own sovereignty and sovereign power and thus are to be ruled
according to their laws. With the acceptance of the concept of disparity of territories, their laws
are also recognized. If there is a dispute between two parties from those territories, it is ruled not
according to the laws of the territory of Islam, but according to their local laws. The famous idea of
Sarakhsi was that international law can be established by mutually recognizing local law, only.

Now, let us proceed from a general overview to the more specific aspects of Islamic international
law as such as described in the book of Sarakhsi which delves into the details of the history of
Islamic thoughts and summarizes and highlights the main contributions of Sarakhsi to the legal
thoughts, the areas which deserve more attention by lawyers, Muslims and non-Muslims alike.

Sarakhsi in his book “Sharh al-Siyar al-Kabir” elaborates on the concept of an international
treaty, the duration and date of treaties, the scope of conventional rights and obligations, the criteria
for the invalidity or validity of treaties, and other issues.

Imam Sarakhsi was the first to give a classical definition to the treaty in Islamic international
law. According to him, “treaty” (“muhadana” or “muwada’a” in Arabic) is a form of “aqd” (agreement,
consent), which means an agreement aimed at creating a legal effect”. He considers the date and
duration of the agreement to be an important condition of the treaty [5, P.28-43].

The meaning of the treaty referred to here is broader than the contract in Western sense of
international law. In Islam, an agreement means the compatibility or harmony of the intentions and
goals of the parties. In other words, its essence is not limited to the concept of interest. Regardless
of the extension of the interest, the agreement was viewed as the impartial consent of the parties.

As far as diplomatic law is concerned, it should be noted that diplomatic relations as the
means of foreign policy and international relations have been playing an important role in Islamic
statehood since its first day. Therefore, in accordance with the principles of Islamic law, diplomatic
law was also developed. Admittedly, diplomatic representation was one of the first and foremost
institutions of Islamic international law. Islamic scholar Muhammad Hamidullah, based on the works
of historian Sayyid Amir Ali’s History of Saracens, emphasizes that permanent embassies in Islam
appeared 200 years before Europe [6, P.116].

Ambassadors, couriers and diplomatic representatives at all levels are provided with the
necessary immunity and privileges in all circumstances. This shows the diplomatic tolerance of
Islam. Sarakhsi explains: “The safety of (diplomatic) envoy must be secured on both sides. Without
ambassadors, decisions on war and peace cannot be made, so the ambassador must be able to
deliver his message” [5, P.358-361].

In his works, every detail of diplomatic law is clearly explained. The rights and responsibilities
of the rulers and imams in relation to the ambassadors are also indicated. According to Sarakhsi,
the imam is equally responsible for both the Muslims and non-Muslim foreigner (musta’min) under
the label of aman (protection). Hence, the imam is obliged to protect the ambassador of another
country [5, P.358-361].

According to Sarakhsi, Muslims are obliged to provide foreigners arriving on embassy missions
with foods, shelters and transportation means. Sarakhsi repeatedly emphasizes that ambassadors
are under the protection of the head of state, that it is also the duty of local rulers and all Muslims
to ensure their safety and protect them from thieves and robbers. “It is his (the head of state’s) duty
to prevent them from being oppressed. He cares about their safety as much as he cares about the
safety of Muslims” [5, P.358-361].

Even from today’s standpoint, one must admit that all these circumstances (respect for and
protection of the honor of the ambassadors, provision of the ambassador with additional funds
and means of transport and protection of personal safety) described in Saakshi’'s works are fully
in line with the dispositions of Article 22 (2) and Article 44 of the Vienna Convention on Diplomatic
Relations of 1961 [7].

In the field of international humanitarian law, Sarakhsi’s works detail the rules of warfare and the
protection of war victims. Due to humanistic nature of Islamic law, women, children, the aged people
and priests were given a special protection during the war. The hadiths of Imam Bukhari state that “it
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is not permissible to kill women and children” and that “priests and ascetics should not be killed” [8].
Adding to that Sarakhsi urges not to kill the blind and the sick people [4, P.69]. Undoubtedly, these
dispositions are in line with the provisions of the Geneva Conventions of international humanitarian
law adopted on August 12, 1949 and their Additional Protocols | and Il on the Protection of Victims
of Armed Conflicts, signed on June 8, 1977 [9].

Another issue raised by Sarakhsi is the concept of the principle of mutual reciprocity (“Muzaja”
in Arabic) in international law. In fact, there are principles of Islamic international law that can be
found in the same context in several areas of law. One of the most important such principles of
Islamic international law and law enforcement practice is the principle of reciprocity that apply in
interstate relations in international law.

This principle especially plays balancing role in international legal relations, in particular, in
trade relations. In the time of the Prophet Muhammad (pbuh), customs duties were introduced on
the basis of reciprocity for goods entering the territory of Islam. Among the rulers, the principle of
reciprocity was also observed in the exchange of gifts.

Islamic jurists have also paid special attention to this principle. In particular, Imam Sarakhsi
also commented on this principle in detail. Sarakhsi writes: “Our relations with non-Muslims are
based on reciprocity” [10, P.154-167]. By advancing the concept of reciprocity, Sarakhsi promoted
the ideas of tolerance and good neighborhood between peoples belonging to different religious
beliefs and cultures from the highest rostrum.

To conclude, “Sharh al-Siyar al-Kabir” written in XI century A.D. by our compatriot Muhammad
ibn Ahmad Abi Sahl Abu Bakr Shams al-Aimma al-Sarakhsi is the alphabet of international law, the
basic guide to the concept of Islamic international law. This work was written as a commentary on
Muhammad al-Shaybani’s “Siyar al-Kabir” on the soil of ancient Fergana in Uzbekistan and reflects
the basic concepts and principles, categories and institutions, almost all the areas and topics of
international law.

Sarakhsi is our compatriot, the founder-father of international law. It means adequately that
Uzbekistan is the birthplace of international law. Sarakhsi’s legacy was the start-point of the doctrine
of international law not only in Uzbekistan or Central Asian or Muslim countries, but also in all
countries around the world.

We must admit that over the last decades the research interest towards Sarakhsi’s legacy has
increased significantly in the world. Dozens of doctoral research carried out on the different aspects
of Sarakhsi’s scientific heritage at the University of Utah in the United States, McGill University in
Canada, the University of Exeter in the United Kingdom and other universities of the world [11]. More
systematic and successful research has been completed by American scholar Husain Kassim [12]
from Central Florida University (Orlando, USA) and John Hopkins’s professor Majid Khadduri [13].

Sarakhsi’s views on international law have not escaped the attention of the classic German
scholars of Islamic law, Joseph Schacht [14] and Carl Brockelmann. Well-known English orientalists
such as Christopher Melchert, Jonathan Brown, and Wael Hallaqg have also frequently referred to
Sarakhsi’s work in their research in the field of Islamic law [15].

In particular, Sarakhsi’s “Sharh al-Siyar al-Kabir” has been recognized by the UNESCO as the
first doctrinal work on international law. Given the importance of the book, under the auspices of this
organization, the work was fully translated into French in 1989-1991 and published in 4 volumes [5].
In addition, Sarakhsi’s book has also been translated into Turkish in full, English, German, Spanish,
Urdu, Persian and other languages in the scattered text. However, his compatriots are still deprived
of the Uzbek version of this priceless work.

Nevertheless, unfortunately, Sarakhsi’s contribution to the formation of international law is
still far from universally considered. Although Sarakhsi’s position in the history of Islamic sciences
is highly well-known, the real significance of his works and his treatment of the subject matter of
international law have not yet reached world-wide recognition. Further scrupulous investigation is
needed to analyze the much-ignored contributions of Sarakhsi’s works with regard to the development
of international law.
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