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ANNOTATION
World economy and business are changing thanks to high growth economy in emerging

markets and disagreements are settling by the international arbitration tribunals. The
majority number of international company's îf UAE: is signing legal contracts with the
clause to solve the disputes by the arbitration. In this article, a thorough analyses to what
extent is arbitration more advantageous than litigation will be evaluated in more details:
First,  principles and practices of litigation and arbitration; second, the governing litigation
and arbitration by federal and Emirati courts, then, comprehensive account of the
principles arbitration and litigation under  the Dubai International Financial Centre
(DIFC) and Abu Dhabi Global Market (ADGM) Laws; next, before we draw a
conclusion, comparative analyses of arbitration and litigation will be done.

Keywords and expressions: Litigation, arbitration, UAE Constitution, Abu Dhabi
Global Market (ADGM) Laws, Dubai International Financial Centre (DIFC) laws,
Islamic Sharia, the governing litigation and arbitration by federal and Emirati courts,
Onshore and Offshore zones, Civil Procedure Law, alternative dispute resolution,
Arbitral Tribunal, enforcement.
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ÀÍÍÎÒÀÖÈß
Ìà³îëàäà æàµîí è³òèñîäè¸òè âà áèçíåñ ðèâîæëàíà¸òãàí áîçîðëàð þ³îðè ́ ñèø

è³òèñîäè¸òèãà ́ òà¸òãàíëèãè òóôàéëè ́ çãàðèá áîðèøè î³èáàòèäà ÁÀÀäàãè õàë³àðî
éèðèê êîìïàíèÿëàð òîìîíèäàí íèçîëàðíè õàë³àðî àðáèòðàæ ñóäëàðèäà ê´ðèá
÷è³èëèøè ìàñàëàëàðè µàìäà óíèíã ôîéäàëè òîìîíëàðè âà àôçàëëèêëàðè ê´ðèá
÷è³èëãàí. Ñóä âà àðáèòðàæ ïðèíöèïëàðè âà àìàëè¸òè µàìäà ôåäåðàë âà Àìèðëèê
ñóäëàðè òîìîíèäàí áîø³àðèëàäèãàí ñóä âà àðáèòðàæ, øóíèíäåê Äóáàé õàë³àðî
ìîëèÿ ìàðêàçè (DIFC) âà Àáó-Äàáè ãëîáàë ìàðêåòè (ADGM) ³îíóíëàðèãà áèíîàí
àðáèòðàæ âà ñóä èøëàðè òàìîéèëëàðè òàµëèë ³èëèíàäè.

Êàëèò ñ´ç âà èáîðàëàð: Ñóä òèçèìè, àðáèòðàæ, ÁÀÀ Êîíñòèòóöèÿñè, Äóáàé
õàë³àðî ìîëèÿ ìàðêàçè (DIFC) âà Àáó-Äàáè ãëîáàë ìàðêåòè (ADGM) ³îíóíëàðè,
Èñëîìèé øàðèàò, ôåäåðàë âà Àìèðëèê ñóäëàðè òîìîíèäàí áîø³àðèëàäèãàí ñóä
âà µàêàìëèê, îíøîð âà îôôøîð çîíàëàð, ôó³àðîëèê ïðîöåññóàë ³îíóíè,
íèçîëàðíè àëüòåðíàòèâ µàë ³èëèø, àðáèòðàæ òðèáóíàëè, èæðî.

ÀÐÁÈÒÐÀÆ È ÑÓÄÅÁÍÀß ÑÈÑÒÅÌÀ Â ÎÀÝ: ÀÑÏÅÊÒÛ
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ÀÍÍÎÒÀÖÈß
Ìèðîâàÿ ýêîíîìèêà è áèçíåñ ìåíÿþòñÿ áëàãîäàðÿ ðàçâèòèþ ýêîíîìè÷åñêîé

äåÿòåëüíîñòè â ôîðìèðóþùèõñÿ ðûíêàõ, à ñïîðû ðàçðåøàþòñÿ ìåæäóíàðîäíûìè
àðáèòðàæíûìè ñóäàìè. Â ñòàòüå àíàëèçèðóåòñÿ îöåíêà àðáèòðàæà â îòëè÷èå îò
ñóäåáíîãî ðàçáèðàòåëüñòâà: âî-ïåðâûõ, ïðèíöèïîâ è ïðàêòèêè ñóäåáíîãî
ðàçáèðàòåëüñòâà è àðáèòðàæà; âî-âòîðûõ, ðàññìîòðåíèå ñóäåáíûõ è àðáèòðàæíûõ
ðàçáèðàòåëüñòâ ôåäåðàëüíûìè è ýìèðàòñêèìè ñóäàìè, à òàêæå êîìïëåêñíîå
èçëîæåíèå ïðèíöèïîâ àðáèòðàæíîãî è ñóäåáíîãî ðàçáèðàòåëüñòâ â ñîîòâåòñòâèè
ñ çàêîíîäàòåëüñòâàìè Äóáàéñêîãî ìåæäóíàðîäíîãî ôèíàíñîâîãî öåíòðà (DIFC)
è Àáó-Äàáèéñêîãî ãëîáàëàëüíîãî ìàðêåòà (ADGM).

Êëþ÷åâûå ñëîâà è âûðàæåíèÿ: ñóäåáíûé ïðîöåññ, àðáèòðàæ, Êîíñòèòóöèÿ ÎÀÝ,
çàêîíû Àáó-Äàáè ãëîáàë ìàðêåò (ADGM), çàêîíû Ìåæäóíàðîäíîãî ôèíàíñîâîãî
öåíòðà Äóáàÿ (DIFC), èñëàìñêèé øàðèàò, ðåãóëèðóþùèå ñóäåáíûå è àðáèòðàæíûå
ðàçáèðàòåëüñòâà â ôåäåðàëüíûõ è ýìèðàòñêèõ ñóäàõ, îíøîðûå è îôôøîðíûå
çîíû, ãðàæäàíñêèé ïðîöåññ, àëüòåðíàòèâíîå ðàçðåøåíèå ñïîðîâ, Àðáèòðàæíûé
ñóä, ïðàâîïðèìåíåíèå.

INTRODUCTION
Today, because of developing commerce and trade there are occurring various types

of disputes between companies. The arbitration became strong and widely used as a tool
for conflict resolution. It is difficult to say the exact percentage of international disputes
but some commentators have suggested more than 90 percent of disputes are governing
by arbitration clauses.

Sharp globalization and enhancement of business effected on drafting different
international contracts, which settled by arbitration law. In turn, the existence and
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effectiveness of international arbitration are targeted at facilitating cross-border trade
and investment.

SYSTEM OF LITIGATION WITHIN FREE ZONE AREAS AND THE DEGREE
OF INTERACTION WITH, AND GOVERNANCE BY, FEDERAL AND EMIRATI
COURTS

Litigation is the action of putting the dispute before a court or tribunal, which is
regulated by the Civil Procedure Law of the country. The UAE?s legal system is a civil
law system. The primary source of law in the UAE is the UAE Constitution. The
Constitution of the UAE ensures that an official religion of the country is Islam and the
Islamic Sharia is the main source of legislation.

When a person has a dispute with someone and it not cannot solved by themselves they
could go to the court and start a lawsuit. The started process is called litigation where all
the issues will be solved according to the Federal laws. After beginning the lawsuit, the
parties will get legal names as a plaintiff and a defendant. The claimant may summon the
civil suit to the civil plaintiff and make a suit against the defendant by presenting a copy
of the appeal and complaint. Notice shall be served upon a party's request or a court order
by the process server or in any other way prescribed by the Law. The Court may
authorize the plaintiff or his attorney to serve the notice. According to the article 4, the
UAE Civil Procedure Law, the language of courts is Arabic, all proceedings in the
UAE?s courts, whether federal or not, are conducted in Arabic. Pleadings are made in
Arabic and evidences are submitted in Arabic. If an original document exists in another
language, a translation into Arabic of that document, made by a Ministry of Justice
translator must be provided. The complaint must indicate the injuries suffered by the
defendant and request money damages or equitable relief. The notification paper shall
include all the required information according to the Article 7, UAE Civil Procedure
Law.

As a federation, the United Arab Emirates is governed by a constitution that regulates,
among other things, the issuing of legislative powers among the federation (country
capital is Abu Dhabi) and the individual emirates. Under the UAE Constitution,
federal laws have the advantage over individual laws. However, "emirates are permitted
to enact private laws. Individual emirates can also legislate on matters where the federation
has not yet implemented its legitimate powers. Federal laws, with exception of property
law, generally govern civil and commercial transactions [1, P.56].

"United Arab Emirates" legal system is based on civil law principles and the Islamic
Sharia law. Such as:

The Constitution;
Federal laws and regulations;
Emirate laws and regulations;
Islamic Sharia;
The Dubai International Financial Centre (DIFC) and the London Court of

International Arbitration (LCIA).
There are many Financial Free zones in United Arab Emirates, but the majority

numbers of zones are situated in Dubai. The most popular Free zones are:
DIFC - Dubai International Financial Centre;
JAFZ - Jebel Ali Free Zone;
DMCC - Dubai Multi Commodities Centre;
DAFZ - Dubai Airport Free Zone;
DCC - Dubai Creative Clusters, otherwise known as TECOM and which includes

Dubai Internet City, Dubai Media City;
KIZAD - Khalifa Industrial Zone Abu Dhabi;
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Masdar City;
Within most of the free zones, we typically see two main types of free zone limited

liability companies:
Free Zone Establishment;
Free Zone Company [2, P. 66-67].
The FRZ (free zone) established in the Emirate shall have a sovereign lawful personality

and enjoy full legal capacity and financial and administrative independence. It shall be
affiliated with the Government and called Abu Dhabi Global Market [3, P.78]. The
goals of the Global Market is the promotion of the Emirates as a global financial center,
develop the Emirates economy, and to create an attractive environment for financial
investments and contribution to the international financial services industry.

UAE "onshore" courts: Court of First Instance; Court of Appeal; Court of Cassation.
Dubai International Financial Centre (DIFC) courts: Court of First Instance; Court

of Appeal.
Abu Dhabi Global Market (ADGM) courts: Court of First Instance; Court of

Appeal.
Arbitration;
Courts of another jurisdiction.
Different laws and rules were adopted to solve the international and domestic arbitration

disputes such as AAA Commercial Arbitration Rules (01.01.1991), International
Arbitration Rules (01.03.1991), ICC Rules of Conciliation and Arbitration (01.01.1988),
Rules of London Court of International Arbitration(01.01.1985), UNCITRAL Arbitration
Rules, U.S. Arbitration Act, U.K. Arbitration Acts 1950, 1975, 1979 (28.07.1950),
UNCITRAL Model Law on International Arbitration (21.06.1985), UN Convention
on the Recognition and Enforcement of Foreign Arbitral Awards (10.06.1958), Inter-
American Convention on International Commercial Arbitration (30.01.1975) and others.

"The arbitration really has a long history. As it has been determined, there are examples
in Romans and even before". It is known from the past of arbitration, that The United
States and the United Kingdom pioneered arbitration to resolve disputes. President
William Howard Taft was a great defender. The USA in 1911 signed arbitration conventions
with France and Britain.

If the business parties have a dispute with each other and they could go to the UAE
"onshore" courts, the disputes will be solved by the Civil law and the judges do not
decide the dispute according to the previous dispute (like in a common law system, the
law is not binding). In addition, parties could go to the Dubai International Financial
Centre (DIFC) courts where all the proceedings will be followed by The Dubai
International Financial Centre Court Law [4, P.28]. The Dubai International Financial
Centre courts were formed in 2004 and have jurisdiction over various civil and commercial
matters. The courts set up in the Dubai International Financial Centre according to the
Judicial Authority Law, that is the Court of First Instance and the Court of Appeal,
should be recognized as a Dubai International Financial Centre court.

Before process starts parties should draft text of the Rules of Court and they should
obey the rules by the end of the trial process. The Dubai International Financial Centre
Court has the authority to make decisions and provide with guidelines as to the control
of any proceedings in front of the Dubai International Financial Centre Court that it
realize suitable.

The Dubai International Financial Centre (DIFC) Courts could provide the attendance
of witnesses and production of any documents, which are needed to solve the dispute.
The evidences could be in oral, video link, telephone and affidavit forms. After the
hearings are finished, the judges deliver the judgment and the judgments shall be written
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down and published to the public.
Subject matter to another the Dubai International Financial Centre (DIFC) Law,

"a proceeding should not be started more than 6 years after the date of the incidents that
show increase to the judicial proceedings" [5, P.1].

If a party or the both parties are, disagree with the decision they could appeal the
Dubai International Financial Centre (DIFC) Court statement according to Article 52
of the Dubai International Financial Centre (DIFC) Law.

According to the Abu Dhabi Global Market (ADGM) Law, "the Global Market
Courts shall be of two degrees, firstinstance courts (formed of a single judge) and courts
of appeal (formed of three judges).The Global Market's Courts shall have a Chief Justice
appointed by a Board of Directors resolution which shall become effective upon the
expiry of 15 days of notifying the Chairman of the Judicial Department of such resolution
and receiving no objections thereto. The remuneration of the Chief Justice shall also be
determined in this resolution. The judges of the Global Market Courts shall be nominated
by resolutions which were released by the Board of Directors based on the proposal of
the Chief Justice of the Global Market Courts. The management of the Global Market's
Courts, and the procedures for the litigation and judgments and all forms of dispute
resolution procedures shall be controlled by a regulation, which was issued by the Board
of Directors. The Dubai International Financial Centre (DIFC) Court, on proposition
by the parties to a judicial proceeding in front of the Dubai International Financial
Centre court (DIFC), may remind any situation relating to the proceedings to an
arbitrator.

COMPARATIVE ANALYSES OF ARBITRATION AND LITIGATION
The parties will often strive to settle arguments through arbitration tribunals because

of its perceived potential priorities over litigation:
Unlike to judicial proceedings, where parties "choose the judge", arbitration authorizes

the parties to select the trial. No one shall be prevented by cause of his citizenship  from
acting as an arbitrator, unless otherwise harmonized by the parties. The parties are
independent to comply on a discipline for  nominating the arbitrator  or  arbitrators.

Arbitration is often faster process than in a full-scale litigation in court. The arbitrator
shall start as soon as possible to regulate the proofs of the incident by all proper methods.
"Subsequently explore of the written submissions of the parties and of all papers believed
upon, the arbitrator shall listen the parties jointly; and failing such a demand he may of
his own sign conclude to hear the claimant and defendant. Time limit must be established
within two months from the conferment of the document case to the tribunal.

Arbitral proceedings and an arbitral award are usually nonpublic, and can be made
strictly confidential. Confidentiality is ensured in some established principles,  and can
be broadening (to recover witnesses and experts) by the parties? agreement to demand
parties to be limited by a confidentiality agreement.

The enforcement of an arbitration award is generally easier than a federal court
decision because of the provisions of the New York Convention 1958. The Convention
is realized to have a pro-enforcement, and the majority number of courts will interpret
permissible proofs are very narrow for non-enforcement, advanced to the enforcement
of the numerous of awards. According to the New York Convention, article 3 requires
countries to recognize arbitral awards as binding and to enforce them in accordance
with national law, consistent with the provisions of the Convention.

In the number of legal systems have restricted avenues for appeal of an arbitral
judgment and it evaluates as a priority since it limits period of the disagreement and
related liabilities. The award of the arbitrators may not be contested by any manner of
appeal the judgment approving the arbitrators award may be contested in any of the
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appropriate manners of appeal notwithstanding the preceding paragraph, the award
shall not be appealed if the arbitrators were authorized to reconcile the dispute or if the
parties have expressly waived their rights to file an appeal or if the disputed amount was
not in excess of AED 20 00. In contrast to arbitration, in litigation according to articles
158 and 159, the parties may appeal against the judgment of the first instance courts
before the higher court of appeal. In addition, the time for appeal shall be thirty days,
the unless otherwise provided by law as well as it shall be 10 days in summary cases.

CONCLUSION
As we mentioned there are many advantages for resolving the disputes by arbitration

rules, such as the process is faster than the civil proceedings, parties could choose the
judge or a suitable language for claimant and respondent. In addition, arbitral proceedings
and an arbitral decision are nonpublic and can be made in secret. In particular, the New
York Convention provides the enforcement process and it leads to enforce the vast
majority of awards. In contrast to litigation, arbitration has limited avenues for appeal
and it is evaluated as a benefit for the parties, because the time for any further disputes
and related liabilities will be restricted.
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